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THE FAIR LABOR STANDARDS ACT --  

SIGNIFICANT CHANGES ON THE HORIZON 

In 2016, employers can expect significant changes to federal wage and hour laws as the U.S. 

Department of Labor (“DOL”) finalizes new regulations related to the payment of overtime under the Fair 

Labor Standards Act (“FLSA”). The basic premise of the FLSA is that covered, non-exempt employees 

must be paid overtime for hours worked in excess of 40 hours in a work week at the rate of one and one-

half times the employee’s regular rate of pay.   

Limited exceptions to the FLSA’s overtime obligations exist for certain types of employees and 

for employees in particular industries and occupations that would otherwise be entitled to FLSA 

protections. The most common exemptions are for white collar employees, i.e., executive, administrative, 

and professional employees. An employee can be considered exempt only if the employee’s primary 

duties are of an exempt nature, the employee is paid on a salary basis, and the employee’s salary meets a 

minimum salary level (these are known as the “duties test,” the “salary basis test,” and the “minimum 

salary test” respectively). There are no general exemptions for non-profit organizations under the FLSA, 

though certain individuals employed by non-profit organizations may qualify for an exemption if the 

nature of their employment satisfies the tests described above.  

The DOL has announced proposed revisions to the FLSA’s overtime rules that include two key 

changes to FLSA regulations: 

 Currently, exempt employees must receive a salary of not less than $455.00 a week or 

$23,660.00 per year. The rule proposes to double this minimum salary level to 

approximately $970.00 per week, or $50,440.00 annually. Anyone making less than 

$50,440.00 annually would be classified as a nonexempt employee and entitled to overtime 

pay if they work more than 40 hours in a work week. Notably, this proposed level is only a 

projection and may increase or decrease with the final regulations.  

 The proposed rule contemplates the establishment of a mechanism for annually updating 

the minimum salary test for these exemptions going forward. For example, minimum 

salary amounts could be adjusted annually based on changes in inflation as measured by 

the Consumer Price Index. The minimum salary level was last updated in 2004. The idea 

behind this change is to avoid large gaps in this adjustment and to add a measure of 

predictability to the minimum salary level.  

During the rulemaking process, the DOL also sought comments on whether it should revise the 

duties tests for the various white-collar exemptions based on the belief that the current duties test does not 

effectively screen for true exempt-status employees. For example, the DOL asked for comments on 

whether it should implement a hard 50 percent limitation on work deemed nonexempt or overtime 

eligible. Such a change could eliminate the exemption for an employee who manages while 

contemporaneously performing other nonexempt-type duties.  
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Since the DOL announced the proposed revisions, it has received more than 300,000 formal 

complaints on the anticipated impact of the proposed rule. On March 17, 2016, bills were introduced in 

the United States Senate (S.2707) and House of Representatives (H.R. 4773) that are intended to block the 

proposed changes to the FLSA. At the time of this bulletin, S.2707 and H.R. 4773 were under 

consideration in committee.   

In its most recent regulatory update, the DOL announced its plans to publish final regulations on 

these wage and hour updates in July 2016. If the final regulations are not blocked by legislative action in 

Congress, employers should expect that the time period between the announcement of the final 

regulations and their effective date may be short. Therefore, planning may be critical. While employers 

should not make any actual changes until the regulations become final, they are well-advised to consider 

auditing their current employee classifications to determine what changes may need to be made to the 

classification of positions if or when the proposed rule becomes final. Those changes may include raising 

salaries for certain employees to meet the new minimum salary level or reclassifying employees from 

exempt to overtime-eligible status. Reclassifying exempt employees to overtime-eligible status in turn 

requires the consideration of a broad range of issues, including communication strategies, training, 

timekeeping policies, and morale concerns.  

For employees who may be reclassified from exempt to overtime-eligible, it is important for 

private-sector employers to remember that overtime obligations cannot be satisfied with the use of “comp 

time.” Compensatory time, or “comp time,” is paid time off that is earned by an employee in lieu of cash 

payments for working overtime hours. However, the FLSA limits the use of comp time to nonexempt 

employees in the public sector. Comp time cannot be used in place of overtime payments owed to 

nonexempt employees in private-sector employment.  

For some employees who may no longer qualify as exempt after these proposed changes take 

effect, employers might consider implementing either a fluctuating workweek or a Belo contract to 

comply with the overtime pay requirements and reduce overtime costs. These options provide employees 

a consistent weekly salary, but are only available for employees whose duties necessitate irregular or 

variable hours of work (both more than 40 hours per week and less than 40 hours per week on a regular 

basis). If a Belo contract is used, an employer’s overtime obligations may not kick in until the employee 

works more than 60 hours in a workweek. A fluctuating workweek entitles employees to a set weekly 

salary, regardless of the number of hours worked that week. If an employee works more than 40 hours, he 

or she must be paid additional half-time based on his or her regular rate for that week. For example, Jane 

is paid a weekly salary of $500 as straight-time pay in a fluctuating workweek arrangement. In a week 

that Jane works 60 hours, her overtime premium would be an additional $83.34 [20 hours x (($500/60) x 

½) ]. A Belo contract or fluctuating workweek arrangement can be implemented for discrete periods of 

time, such as the busy period leading up to an event. However, these workweek arrangements are not 

valid in every state and are subject to strict requirements under the FLSA that must be carefully analyzed 

on a case-by-case basis before implementation.  

These 2016 changes to the FLSA will bring sweeping changes to federal wage and hour laws. 

They will be particularly burdensome on rural states and will significantly impact non-profit 

organizations, among others. Employers should consider preparing for these changes now by collecting 

and analyzing data regarding the organization’s exempt employees, particularly those who are currently 

paid salaries between $23,660, the current minimum, and $50,440, the proposed 2016 minimum. In the 

event that the duties test is also revised, employers also will need to consider a more in-depth review of 

their exempt status employees to ensure compliance. In sum, employers are encouraged to engage in a 

planning process now so that they are prepared to respond to these regulatory changes once they become 

effective. 
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Brad Miller is chair of the firm’s litigation practice group and is a member of the employment practice 

group. Brad provides preventative employment law advice to clients and assists them in handling 

employment-related investigations, employee discipline and termination decisions, drafting and 

interpreting covenants not to compete, employment agreements, policies, procedures and employee 

handbooks. 

Brad represents employers in a broad range of employment disputes, including employment 

discrimination, sexual harassment, retaliation, wage and hour matters, wrongful termination, breach of 

contract, family and military leave matters, non-compete, and trade secret litigation. He has represented 

employers in class and individual employment-based litigation before state and federal courts and state 

agencies, such as the Equal Employment Opportunity Commission, the Idaho Human Rights 

Commission, State Fair Employment Practices Agencies, and the State and Federal Departments of 

Labor.  www.hawleytroxell.com/people/brad-p-miller/ 

Jessica E. Pollack received a bachelor of arts degree from the University of Idaho in 2007, majoring in 

public relations and communication studies. During college, Jessica worked for the NASA Idaho Space 

Grant Consortium as the communications coordinator for the state of Idaho. Jessica was inducted into the 

Phi Beta Kappa honor society.  www.hawleytroxell.com/people/jessica-e-pollack/ 

 

About Hawley Troxell: 

We provide clients with the most sophisticated legal services in Idaho by using a creative and 

entrepreneurial approach designed to get results. At our core, we understand what it means to provide 

professional service to clients. 

 

Hawley Troxell is Idaho’s premier, full service business law firm. Our collective experience lets us 

provide solutions to the challenges of doing business, from formation to exit. Whether one-on-one 

counsel or a team approach, we tailor our services to meet our clients’ needs at competitive Idaho rates. 

We serve clients locally as well as nationally and internationally. As a member of Lex Mundi, the world’s 

leading association of independent law firms, we partner with firms around the globe to provide the most 

comprehensive service possible to our clients.  www.hawleytroxell.com 
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